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THIS UNILATERAL UNDERTAKING is dated w) L,JSL l,{\o’kim\,w 2014

BY

(1) ANDREW JOHN CECIL KIRKWOOD of PO Box 1200 Jinja, Uganda (“Owner”);

(2) BELLWAY HOMES LIMITED (Company Number 00670178) whose registered
office is at Seaton Burn House Dudley Lane Seaton Burn Newcastle upon Tyne
NE13 6BE (“Developer™;

TO

(3) MAIDSTONE BOROUGH COUNCIL of Maidstone House, King Street, Maidstone,
Kent ME15 6JQ (“Borough Council’); and

(4) THE KENT COUNTY COUNCIL of County Hall Maidstone Kent ME14 1XQ
(“County Council”).

RECITALS

(A) Definitions

(A1) Words and phrases used in this undertaking are defined in clause 2.1.

(B) Interests in the Site

(B1) The Owner is the registered proprietor with freehold title of the Land under title
number K949252 subject to the entries disclosed in the Charges Register of the said
title.

(B2): The Developer has entered into an option agreement with the Owner for the
purchase of the freehold title of the Land.

(C) The Council

(C1) The Borough Council is the local planning authority for the purposes of section 106
of the 1990 Act for the area in which the Land is situated.

(C2) The County Council is the highway authority for the purposes of the Highways Act
1980 and the local education authority for the purposes of the Education Act 1996
for the area in which the Land is situated.

(D) Pilanning

(D1) On 29 May 2013 Bellway Homes (South East) Limited submitted the Application to
the Borough Council.

(D2) By a decision of the Planning Committee of the Borough Council made on 6

February 2014 it was resoived that planning permission for the Development should
1 16033271.5




(D3)

be granted subject to the terms of the Permission and the prior completion of a legal
agreement to secure the measures set out in the Planning Committee’s resolution.

The Owner and the Developer consider that the planning obligation contained in this
undertaking is required to mitigate the impact of the Development.

OPERATIVE PROVISIONS

1.

2.1

OPERATIVE POWERS
This undertaking is given pursuant to section 106 of the 1990 Act.
DEFINITIONS AND INTERPRETATION

In this undertaking the following expressions shall unless the context otherwise
requires have the following meanings:

1990 Act means the Town and Country Planning Act 1990 (as amended);

Application means the planning application referred to in Recital D1 submitted to
the Borough Council for planning permission for the Development and bearing
reference number MA/13/0851;

Completion means the issue of a cover note by NHBC (or other warranty provider)
certifying the Housing Unit is complete;

Development means erection of 186 dwellings comprising 1 2 3 4 and 5 bedroom
properties with associated parking landscaping amenity space and engineering
works;

Highways Contribution means a contribution of £613,800 of which £558,000 is
intended to be applied towards the Sutton Road Improvement and £55,800 is
intended to be applied towards improvements to the junction of Witlington Street and
Sutton Road further details of which are set out in Schedule 1 Highway Works;

Housing Unit or Units means any housing unit to be erected on the Land pursuant
to the Permission including for the avoidance of doubt any flats or apartments;

Implementation means the carrying out by the Owner on the Land of a material
operation as defined in section 56(4) of the 1990 Act pursuant to the Permission but
not otherwise save that for the purpose of this definition the carrying out of any
works of demolition, works of site clearance, ground investigation and site survey
works, construction of boundary fencing or hoardings, construction of temporary
accesses and/or highway works archaeclogical investigations, site decontamination
or remediation works, landscaping. works, laying of sewers and other services,
creation of site compounds the display of advertisements (including erection of
advertisement hoardings), works below ground level, interim landscaping works,
arboricultural works and ecological works, noise attenuation works and works for the
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2.2

2.3

laying out or maintenance of any play space shall not be deemed to be the carrying
out of a material operation and Implement and Implemented shall be construed
accordingly;

Index means the General Building Cost Index as published by the Building Costs
Information Service on behalf of the Royal Institution of Chartered Surveyors or any
similar successor index;

Index Linked means the sum payable shall be increased in the same proportion as
the percentage increase in the Index between the firm quarterly Index figure
immediately preceding the date of this Deed and the firm quarterly Index figure for
the quarter immediately preceding the date of actual payment and "Indexation"
shall be construed accordingly;

Land means all that land shown for identification purposes only edged red on Plan 1
and known as land north of Sutton Road Otham Kent;

Parties means the owner and the Developer
Plan 1 means the attached plan labelled with drawing number 12-2181-500;

Permission means planning permission for the Development pursuant to the
Application and any planning permission subsequently granted under section 73 or
73A of the 1990 Act and the Permission shall be construed to include the
development authorised by such subsequent planning permission:

Secretary of State means the Secretary of State for Communities and Local
Government or other minister or other authority for the time being having or entitled
to exercise the powers conferred on the Secretary of State for Communities and
Local Government by the 1990 Act;

Statutory Undertaker means any public gas transporter water or sewerage
undertaker electricity supplier or public telecommunications operator;

Working Day means any day from Monday to Friday inclusive which is not
Christmas Day Good Friday a statutory bank holiday or a day between Christmas
Day and New Year's Day; and

Where in this undertaking reference is made to a clause sub-clause paragraph
Schedule plan or recital such reference (unless the context otherwise requires) is a
reference to a clause paragraph Schedule plan or recital of or (in the case of a plan)
attached to this undertaking.

Words denoting any one gender only shall include both genders and may be used
interchangeably and words denoting natural persons include firms companies and
corporations and vice versa. -
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2.5

26

2.7

3.1

3.2

3.3

3.4

3.5

Words importing the singular number only shall include the plural number and vice
versa and where there is more than one covenantor the obligation of such
covenantors shall be joint and several.

Any reference to a statute or statutory instrument (whether or not specifically
named) includes any statute or statutory instrument amending consolidating or
replacing them respectively and for the time being in force and references to a
statute include all statutory instruments orders plans regulations byelaws
permissions and directions for the time being made issued or given or deriving
validity pursuant to them.

Save where the context otherwise requires references to any party shall include the
successors in title of that party.

References in this undertaking to the County Councit and Borough Council shall
include references to its successor as local authority.

LEGAL EFFECT

This undertaking is executed by the Parties as a deed and will constitute a planning
obligation for the purposes of section 106 of the 1990 Act to the extent that it shall
bind the Owner and his successors in title to each and every part of the Land
subject to the terms of this undertaking.

The planning obligations contained in this undertaking shall be enforceable by the
Borough Council and the County Council.

The Owner shall upon parting with the fee simple in any part of the Land be
released from all obligations rights and duties under the terms of this undertaking
insofar as they relate to such part of the Land (save in respect of liability for any
antecedent breach of the undertaking) and shall upon parting with the entirety of his
interest in the Land as a whole be released from all liability whatsoever under the
terms of this undertaking save insofar as it relates to an antecedent breach of this
undertaking.

If the Permission is Implemented by a party other than Bellway Homes Limited then
Bellway Homes Limited shall be released from all obligations rights and duties to the
Borough Council and the County Council under the terms of this undertaking in its
capacity as Developer PROVIDED THAT in the event that Bellway Homes Limited
acquires or owns an interest in any part of the Land Bellway Homes Limited shall
continue to be bound by all obligations rights and duties to the Borough Council and
the County Council under the terms of this undertaking in its capacity as the owner
of such interest whilst it retains such interest.

This undertaking (save for clauses 1 to 3 and 6 and 7 which shall take effect on the
date hereof) shall not take effect until the following conditions precedent have been
satisfied:
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No. Date Amandment

Client: Bellway Homes South East

Project : Imperial Park

Sutton Road, Maidstone

Drawing : Plan 1

Scale: 1:1250 @ A3
Date : Jan 2013

D THIS DRAWING |5 THE COPYRIGHT OF GRAFIK ARCHITECTURE

Initlals Neo.

Status :

Dwg Mo : 12-2181-500
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3.6

3.7

3.8

3.9

3.10

3.1

3.5.1 the Permission being granted by the Borough Council: and
3.5.2 the Implementation of the Development.

Nothing in this undertaking shall be construed as prohibiting limiting or affecting any
right to develop any part of the Land in accordance with a planning permission
(other than the Permission) granted by the Borough Council or the Secretary of
State on appeal or by reference to him after the date of this undertaking and for the
avoidance of doubt any operations works or development in accordance with such a
planning permission shall not constitute Implementation under the terms of this
undertaking.

Each clause sub-clause paragraph Schedule or plan shall be separate distinct and
severable from each other to the extent only that if any clause sub-clause paragraph
Schedule or plan becomes or is invalid because of a change of circumstances or
any other unforeseen reasons or if any one or more of such clause sub-clause
paragraph Schedule or plan shall be held by the courts to be void for any reason
whatsoever but would be valid if severed or any wording was deleted or any time
period reduced or scope of activities or area covered diminished then any
modifications necessary to ensure such clause sub-clause paragraph Schedule or
plan be valid shall apply without prejudice to any other clause sub-clause paragraph
Schedule or plan contained therein.

If the Permission shali expire within the meaning of sections 91 92 and 93 of the
1990 Act or be revoked modified or otherwise withdrawn by the Borough Council or
the Secretary of State then (if the Owner or Developer so elects) this undertaking
shall cease to have further effect but in ceasing to have further effect shall not
prejudice any express or implied rights accrued or accruing to the Owner or
Developer by virtue of anything done by the Borough Council in connection with or
arising from the terms of this undertaking.

For the purposes of (inter alia) the Contracts (Rights of Third Parties) Act 1999
nothing in this undertaking is intended to confer any benefit upon or create rights in
favour of any party other than the parties executing this undertaking and their
respective successors in title,

Nothing in this undertaking shall be construed as imposing any obligation on
persons who purchase or occupy completed Housing Units within the Development
and the undertaking shall not be enforceable against any such persons.

Nothing in this undertaking shall be construed as imposing any obligation on any
Statutory Undertaker who acquires an interest in the Land for the purpose of
undertaking their statutory functions.

5 ' 17244576.2




4.1

6.1

COUNTY COUNCIL CONTRIBUTIONS

The Owner covenants to pay to the County Council the Highways Contribution prior

to Completion of the first Housing Unit

INDEX LINKED

The Highways Contribution payable under this undertaking shall be Index Linked.

LAND CHARGE

This undertaking is a local land charge and shall be registered as such by the

Borough Council.

JURISDICTION

This undertaking is governed by and shall be interpreted in accordance with the

laws of England.

17244576.2
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Schedule 1
Highway Works

: Mitigation works to the A274 Sutton Road/Willington Street/Wallis Avenue junction
comprising: the widening of Sutton Road on the southern side to accommodate two
lanes of traffic in both directions on the link between Willington Street and Wallis
Avenue; the widening of the westbound Sutton Road approach arm to provide three
lanes at the stop line; the widening of the eastbound Sutton Road approach arm to
accommodate the additional westbound lane; and the linking of the controllers of the
two junctions to improve the efficiency of the whole intersection.

2. Mitigation works to the A274 Sutton REoad comprising the widening of the inbound
carriageway of the A274 Sutton Road between the junctions of Wallis Avenue and
Loose Road, incorporating bus prioritisation measures from the Willington Street
junction to the Wheatsheaf junction. In addition, the provision of two new bus stops,
serving the eastbound and westbound services on the A274 between the junctions
as described, comprising of new shelters, bus boards and real time bus information.
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SIGINED as a DEED by i~ )

ANDREW JOHN CECIL KIRKWOOD ) £y Ef/,-

in-the-presenceof: ol on (™

_of gotoae doded \& toch }
) LO\2-

e~ DAL gueserce ofc

Witness signature: ............}

Name:... hcerm  Ldmed

Address: l}wumc;wvlﬂrtp?ﬁ
J2es GEmeoh

Occupation: dmmﬂ&,\!’-
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SIGNED as a DEED by
BELLWAY HOMES LIMITED

in-the-presence-of Tk ~ L

Authorised Sig natory

Director......

c

N,

Director/Sec(etary..).
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